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| INTRODUCTION -
Plaintiffs’ suit against the California Institute of Technology (“Caltech”) is

| directed_ to the wrong party—and Plaintiffs seem to know it. In just the first paragraph

of their amended complaint, Plaintiffs allege that “they bring this action . . . to
.challenge NASA’s requirement;” that the background investigation is “action by
NASA4;” and that “NASA’s action violates” Plaintiffs’ alleged constitutional rights.
See FACqY 1.1 There are no comparable allegations against Caltech. Moreover, as
Plaintiffs previously acknowledged to this Court, “an order enjoining NASA . ..
would sufficiently . . . protect the plaintiffs’ rights.” See Request for Judicial Notice
(“Judicial Not.”) Ex. 4 at 1 (Plaintiffs’ Reply to [Caltech’s] oppb_sition to Motion for
P‘reﬁminary Injunction).

Caltech’s motion to dismiss should be granted for the following reasons:

First, Plaintiffs’ Administrative Procedure Act claim eigainst Caltech fails
because Caltech is not a federal agency subject to the requirements of that act.

Second, Plaintiffs’ federal Constitution claims against Caltech fail because
Plaintiffs do not adequately allege that Caltech isv engaging in government action.
Moreover, Plaintiffs have made a number of judicial statements which preclude any
finding that Caltech is a government actor. Caltech is a private entity and cannot be
liable for the alleged constitutional violations, even if P_laintiffs could state é claim
against the federal government defendants. |

| Third, Plaintiffs’ California state constitution clairh against Caltech fails

bécause it is preempted by federal law. Caltech cannot bé subject to state laws that |

conflict with the federal regulations Caltech is obligated to follow in connection with

|{its operation of a NASA facility.

I All emphasis in this brief is supplied by Caltech unless otherwise noted.




O 0 N T R W N —

® I S L E VO =~ S0 % dan R oo B

FACTUAL BACKGROUND

For purposes of this motion, Caltech assumes—as it must—the truth of the facts

alleged in Plaintiffs’ First Amended Complaint (“FAC”) as well as those facts
incoi'porated by reference into the FAC or subject to judicial notice. .

Caltech is a noh-proﬁt educational inétitution. It operates the Jet Pr'o'pulsi.on |
Laboratory (“JPL”) pursuant to a written contract as a NASA Federally Funded
Research and Development Center. FAC 9 33,37. JPL’s physical facilities are
owned by NASA, which is a federal agency. Id. 31, 33, 37.

Plaintiffs admit that “the crux of this litigation is a dispute between [Plaintiffs],
and the government....” See Judicial Not. Ex. 5 at 1 (Appellants’ Opening Brief).
Indeed, Plaintiffs’ request for injunctive relief “is primarily addressed to the federal
government, which is man‘dating and implementing the background investigation
process.” Judicial Not. Ex. 4 at 1. (Reply Brief). Plaintiffs acknowledge that “an order
enjoining /NASA from continuing to require SF 85 and the investigatioh until a full
hearing may be had, would sufficiently maintain the status quo and protéct the
plaintiffs’ rights.” Id. | |

NASA, not Caltech, requires that JPL employees obtain new access badges.

See FACY 1.' ‘This requirement comes from a May 24, 2007 NASA Interim Directive
(“NASA Interim Directive”) establishing a new “Agency-wide policy for the creation |

and issuance of federal credentials at NASA.” Id. §43.2 The NASA directive

2 Plaintiffs refer to NASA Interim Directive in their complaint. See FAC { 43.
The Court is thus entitled to consider the entirety of this directive on a motion to
dismiss under the incorporation by reference doctrine. See Branch v. Tunnell, 14
F.3d 449, 453 (9th Cir. 1_994?' Mishler v. Clift, 191 F.3d 998, 1008 n.7 (9th Cir.
1999) (“When a complaint a feges the contents of a document, but the document is
not attached to the pleadm_lg -the court may consider the document in ruling on a
Rule 12(b)(g) motion.”). The NASA Interim Directive references NASA
Procedural Report 1600.1 (“NPR 1600.1), a federal regulation, which may also be
gro erly considered by the Court. See Plevy v. Haggerdfy 38 F. "Sugp. 2d 816, 820-
1 (C.D. Cal.1998) (observing that a “judicially notice fact must be one not
subject to reasonable dispute in that it is . . . capable of accurate and ready
determination by resort to sources whose accuracy cannot reasonably be

~ questioned”).
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requires all employees classified as low risk, such as Plaintiffs here, to cofnplete
Standard Form (SF) 85, “OPM Questionnaire for Non-Sensitive Positions” and submit
to a NACI background check. FAC ]9 41, 43. Indeed, NASA’s Procedural
Requirements 1600.1 (“NPR 1600.1”) state: “No one shall be issued a permanent
NASA employee photo-1D, granted access to NASA Centers or:facilities, granted
access to NASAIT systéms . . . without, at a minimum, immediate completion of a
NAC and subsequent completion 6f a NACI within 6 months.” See Judicial Not. Ex.
3 (NPR 1600.1 § 3.1.4). Like all contractors subject to the government-imposed
requirement, Caltech canhot permit employees to enter the NASA-owned JPL facility
without a badge. See Judicial Not. Ex. 2 (NASA Interim Directive ét' § 6) (“All-
NASA employees and contractor employees will be required to comply with this
Directive, and the implementing Directive of their respeétive Centers consistent with
[HSPD-12] and with the Privacy Act, 5 U.S. Code section 552a’.;’); id. §: 9 (physical |
and logical access to NASA facilities only permitted after “proper issuance of a
Badge.”).

The government-mandated background check was instituted as a security
measure for federal facilities. See FAC § 1. Compiletion of the background check is a

prerequisite for issuance of the badge that will permit federal employees and

|lcontractors to access designated federal facilities. See FAC §41 (alleging that the

Department of Commerce “mandates that ‘only an individual with a background

investigation on record is issued a 'credential’”); see also Judicial Not. Ex. 1 (FIPS
Pub 201-1 “Personal Identity Verification (PIV) of Federal Employees and
Contractors” at § 2.1, p.5). | |

Plaintiffs also acknowledge that the federal government is “mandating and
implementing the backgroﬁnd investigation process.” See Judicial Not. Ex. 4 at 1. In
fact, it was the Depeirtment of Commerce that “impose[d] a background investigation
requirement on all employees or contractors seeking to obtain the new form of |

identification.” FACY 41. And “NASA is responsible for ensuring appropriate
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investigations are conducted and access suitability determined for all contractor

personnel.” See Judicial Not. Ex. 2 (NPR 1600.1 § 4.7.1). “At a minimum, NASA

|| shall conduct the appropriate investigation required by position risk designation, but

no less than a National Agency Check with Inquiries (NACI) and shall make an
employment suitability determination of all NASA émployees.” Id. § 3.1.4. Caltech

(| plays no independent role in deciding who will be issued a badge or in selecting the

standards utilized in the process; the government performs these functions.

As alleged by Plaintiffs, and confirmed by the documents Plaintiffs incorporate
into their amended complaint, Caltech had nothing to do with the creation of the
government’s background investigation that Plaintiffs are challenging as
un_cohstitutionaL

ARGUMENT
A motion to dismiss tests the legal sufficiency of the claims asserted in the

complaint. Sprewell v. Golden State Warriors, 266 F.3d 979, 988 (9th Cir. 2001).3

“Conclusory allegations of law and unwarranted inferences are insufficient to defeat a
motion to dismiss for failure to state a claim.” In re VeriFone Secs. Litig., 11 F.3d
865, 868 (9th Cir. 1993). |

The Court also does not need to “accept as true allegations that contradict
matters properly subject to judicial notice or by exhibit.”. Sprewell, 266 F.3_d at 988.
Judicial notice may be taken of facts that are “not subject to reasonable dispute in that
[they are] either (1) generally known within the territorial jurisdiction of the trial court
or (2) capable of accurate and ready deteﬁnination by resort to sources whose
accuracy cannot reasonably be questioned.” Fed. R. Evid. 201(b). Documents
appropriate for judicial notice include documents “on which allegations in the

[complaint] necessarily rely, even if not'expres'sly referenced in the [complaint],

3 All internal citations and 3'uotation's are omitted in all citations throughout this
brief unless otherwise noted. S v




O 0 NN AN D W N e

l\)"t\)‘l\)l\)l\.)l\)l\)t\)l\.l) ‘ :
® N NG E BN~ 3 0 % QRO D DS

{|provided the authenticity of those documents are not in dispute.” In re Calpine Corp.

Secs. Litig., 288 F. Supp. 2d 1054, 1076 (N.D. Cal. 2003).

I.-  PLAINTIFFS’ ADMINISTRATIVE PROCEDURE ACT CLAIM
SHOULD BE DISMISSED BECAUSE CALTECH IS NOT A FEDERAL

AGENCY. .

The Administrative Procedure Act (“APA”) applies only to government
agencies—not private universities like Caltech. See 5 U.S.C. §§ 701(b)(1), 702 (the
APA defines ‘éagency” as “each authority of the Government of the United States”);
see also W. State Univ. v.'"Am. Bar Ass’n, 301 F. Supp. 2d 1129, 1133 (C.D. Cal.

112004) (“By its own lahguage, the APA does not extend to an entity that is not a

federal agency. . . .”). Plaintiffs do not allege that Caltech is a govemment' agency,
but rather ackhowledge Caltech’s status as a “non-profit educational institution and
one of the premier research institutes in the world.” FAC 9 33. Because the APA

does not apply to Caltech, this claim must be dismissed.4

I{IL. PLAINTIFFS’ FEDERAL CONSTITUTION CLAIMS SHOULD BE

DISMISSED AGAINST CALTECH BECAUSE CALTECH ISNOT A
STATE ACTOR. : : '

Plaintiffs have sued Caltech for alleged violations of the Fourth and Fifth
Amendments of the United States Constitution, as well as allegedvviolations of their
“informational privacy” rights.5 See FAC (First, Second and Third Claims for Relief).
But the Constitution applies to the government, not private entities. See, é. g., Flagg
Bros., Inc. v. Brooks, 436 U.S. 149, 156 (1978) (most constitutional rights can only be
infringed by govemrhents or their agents).

In Lugar v. Edmondson Oil Co., 457 U.S. 922 (1982), the Supreme Court

directed that there should be “careful adherence” to the state action requirement-in

4 Plaintiffs did not name Caltech as a defendant to the APA claim in their original
complaint. Amending their complaint to include Caltech on this claim is frivolous. . .

5 Plaintiffs fail to identify a constitutional amendment under which their
“informational privacy” claim arises. For purposes of this motion, Caltech
assumes that Plaintiffs intended to bring the claim under the substantive due -
process clause of the Fifth Amendment, which only applies to federal government

conduct. .







